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RE:  Anaconda Mine Site, Request for Deferral of NPL Listing Determination While NDEP Oversees
Response Actions

Dear Mr. Manzanilla:

As provided for by CERCLA §105(h), the Nevada Division of Environmental Protection (NDEP) hereby
requests that the Environmental Protection Agency (EPA) defer final listing of the Anaconda Mine Site
(Site) while NDEP continues to actively pursue an agreement with Atlantic Richfield Company (ARC) to
perform response actions under NDEP oversight.

NDEP and ARC have made considerable progress in negotiating such an agreement, referred to as the
Interim Administrative Order on Consent (IAOC). The IAOC will assure funding and implementation for:
1) the remedy selected in the July 2017 Interim Record of Decision for Arimetco Facilities Operable Unit
8; and, 2) completion of Remedial Investigations and Feasibility Studies for the remainder of the Site.
Although the IAOC has not been finalized, the IAOC is substantially complete as of June 13, 2017. NDEP
expects that NDEP and ARC will execute the IAOC immediately after a final version of the Deferral
Agreement language is accepted by NDEP and EPA.

In an April 19, 2017 letter, EPA described key criteria it will consider in making a deferral determination.
In response, NDEP offers the following, referring to the versions of the IAOC and attached Scopes of
Work distributed to EPA on June 13, 2017:

1. Assurance that a CERCLA equivalent Remedial Investigation and Feasibility Study will be
conducted at the Site

Section VIII.B of the IAOC and the attached Appendix B RI/FS Statement of Work require
completion of an RI/FS for the entire Site in accordance with CERCLA, applicable sections of the
National Contingency Plan, and applicable guidance selected by NDEP, including OSWER Directive
#9355.3-01.
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2. Assurance that the remedy selected for implementation at the Site will be a CERCLA-protective
cleanup and will be substantially similar to a CERCLA Response

As provided for in Section I.D of the Deferral Agreement, NDEP agrees to select a remedy that is
CERCLA-protective.

3. Assurance that appropriate enforcement mechanisms will be in place during response
activities at the Site

The IAOC is an appropriate enforcement mechanism and was drafted from applicable model
language included in the EPA Model RD/RA Consent Decree and the EPA Model RI/FS
Administrative Order on Consent. Section XX of the 1AOC contains appropriate enforcement
mechanisms and will be executed prior to execution of a final Deferral Agreement between NDEP
and EPA. The Statements of Work for the IAOC contain Deliverable Schedules that form the basis
for the timely and comprehensive schedule of performance in Section Ill.B of the Deferral
Agreement.

4. Preservation of the rights of the federal Natural Resource Trustees

As provided for in Section |I.E of the Deferral Agreement, NDEP agrees to appropriate notification
and coordination with federal Natural Resource Trustees. NDEP understands the Trustees and
ARC have made substantial progress and remain engaged in good faith negotiations to address
any Natural Resource Damage (NRD) claims. Our current understanding is that on June 13, 2017,
ARC provided suggested edits to a Memorandum of Agreement relating to tolling of Natural
Resource Trustee NRD claims to the Yerington Paiute Tribe (YPT). ARC is currently awaiting
response from the Natural Resources Trustees on this matter.

5. Assurance of support for Tribal involvement

As provided for in Section II.F of the Deferral Agreement, NDEP agrees to enter into and follow
the terms of a Memorandum of Understanding (MOU) with all Tribal governments within 90 days
after execution of the Deferral Agreement. Because EPA will retain a trust responsibility toward
Tribes for portions of the Site that are on tribal lands, NDEP plans to enter into an MOU with EPA
and each Tribal government. NDEP, YPT and the Walker River Paiute Tribe received draft MOU
language from EPA on July 31, 2017. NDEP will review and consult with EPA, YPT, and WRPT to
finalize these MOUs as soon as possible, but no later than 90 days after execution of the Deferral
Agreement. Paragraph 72 of the IAOC contains provision for providing funding to the YPT to
ensure their ability to participate fully in the process. NDEP understands that YPT and the Walker
River Paiute Tribe (WRPT) may request funding assistance at different levels than proposed in the
IAOC and we welcome further supporting information and detail from YPT and WRPT on those
requests.
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6. Assurance of support for community involvement

Over the past several months, NDEP has engaged in a number of outreach efforts to gauge
community concerns related to deferral and community expectations for involvement under a
deferral scenario.

The development and implementation of a Community Involvement and Participation Plan (CIPP)
has been contemplated and included in the Deferral Agreement language and in the Interim
Administrative Settlement Agreement and Order on Consent between the NDEP and ARC. NDEP
developed a proposed approach to a CIPP and included that in discussion during the July 17,
2017 Roundtable Stakeholder meeting. The proposed CIPP approach included an initial
community workshop to review the overall project schedule and provide opportunities for input
on timing of fact sheets and public meetings to support transparency on project progress and key
milestones. It also provided the opportunity for future roundtabie meetings to help support
decision-making, transparency for anticipated document review on an internet-accessible site,
and set expectations on the amount of time interested parties would have for document review
and comment. The proposed CIPP approach appeared to be well received, although some
additional discussion on document review duration may need to be discussed further with the
YPT depending on the complexity or significance of individual documents.

Initial meetings to discuss the deferral evaluation process and to understand initial questions,
concerns and requests from the YPT and the WRPT were conducted on March 17 and March 24,
2017, respectively. Input from the YPT and WRPT was documented on a flip chart during the
meetings for each tribe to review and edit prior to the end of the meeting. These notes were
subsequently written up and electronically delivered to the meeting attendees for further review
and comment. The YPT also provided NDEP with written requests to discuss during the March
17*" meeting, which were later addressed in an NDEP response table. A number of other
stakeholders provided NDEP with initial questions, which were answered in the response table.
On May 23, 2017, NDEP organized the first roundtable stakeholder meeting in Yerington, at the
request of the WRPT, to provide a setting where other interested stakeholders could engage in
discussion and hear other points of view. Prior to the meeting, NDEP provided the stakeholders
with the NDEP response table, so each stakeholder had the opportunity to review questions
being posed to NDEP. With facilitation assistance from EPA, NDEP provided an opportunity for
each stakeholder to voice their questions and concerns during the first stakeholder meeting,
which were documented on a flip chart for all attendees to review. Additional questions and
concerns received during that meeting were added to the response table and NDEP’s responses
were redistributed to the stakeholders for review. A summary of the more frequently asked
questions and concerns during the deferral evaluation process are provided below.

e NDEP received questions regarding the opportunity for financial support to stakeholders in a
deferral scenario. In each case, NDEP responded that stakeholder support is a critical
component to project success and the level of funding that the EPA would grant under an

ED_001725B_00006836-00003



Mr. Enrique Manzanilla
July 31, 2017
Page 4

NPL-listed site scenario would be provided for under a deferral scenario where the State
would be the lead regulatory agency.

e The ability for stakeholders to review and provide input and comment on work plans, reports,
and other decisional documents was questioned on a number of occasions. The NDEP stated
that the same level of review and comment the EPA would grant under an NPL-listed site
scenario would be provided for under a deferral scenario. The NDEP has requested that all
interested parties reviewing documents would be provided 30 days to submit comments to
NDEP on most documents (e.g. work plans, reports) and 45 days for major documents. NDEP
will consider all comments received and either discuss or provide written responses to
comments. NDEP anticipates provided technical assistance to the community at a level
similar to EPA’s Technical Assistance Grants.

e The NDEP received requests to strongly consider local workforce opportunities during
construction activities. NDEP has heard this request in different meetings from different
stakeholders and understands that the Nevada Department of Transportation has developed
a successful program to support local communities with a workforce program and this
information will be passed onto ARC as a consideration when workforce procurement occurs
in the future. NDEP has also been made aware of the local Counseling and Supportive
Services Program in Yerington, supported by the Nevada Division of Public and Behavioral
Health, which could provide local labor for the proposed work.

e The regulatory role of EPA, in a deferral scenario, was the subject of questions from
stakeholders. NDEP’s responses assured stakeholders that under the proposed deferral
agreement, the State will be the lead regulatory authority, and the EPA will periodically
review and be briefed by NDEP on site progress to determine if the response is progressing
adequately and remains CERCLA-protective. If EPA determines the response is not
progressing adequately or does not remain CERCLA-protective, EPA has the authority to
terminate the Deferral Agreement and require response actions.

e Stakeholders were also concerned about the development of schedules, adherence to
schedules, and penalties for delays. The NDEP relayed that remediation and compliance
schedules will be established for all components of Site work and there are stipulated
penaities for failure to meet deadlines or comply with approved plans in the Interim
Administrative Settlement Agreement and Order on Consent between NDEP and ARC. Under
a deferral path and State lead, a defined schedule for overall site closure will be established.

e Stakeholders were concerned that the deferral option and process appeared to be rushed
and unnecessary at this time. It was explained that a decision must be made soon to
establish a funding source and plan to cap the Arimetco portion of the site (OU-8) and
minimize future fluid draindown.

e NDEP’s ability to support this project financially and with staff resources in a lead regulatory
role capacity was questioned by stakeholders. NDEP indicated that staff time and contract
technical support necessary to provide oversight for the project would be reimbursed by ARC
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and that NDEP has a number of different funding accounts that have been set up over the
years to support the 7.8% cost share for the OU-8 portion of the site.

e No fiscal impact to Lyon County is expected as a result of the 7.8% cost share the State will
assume for OU-8, because NDEP is not requesting this funding from the State General Fund.
NDEP will use separate funding sources for the 7.8% cost share. Some positive fiscal impact
to the Yerington community may be realized due to the amount of construction planned over
the next 10 years and local services that will be necessary to support this work.

NDEP conducted two additional roundtable stakeholder meetings on June 27, 2017 and July 17, 2017.
These meetings focused on questions about the documents developed in support of the deferral
evaluation process and whether questions and concerns by stakeholders had been addressed in
different sections of these documents. NDEP believes that it has adequately addressed all significant
and valid concerns raised by community with respect to deferral.

As a viable and cooperative Potentially Responsible Party, ARC has participated in all the roundtables
and conducted additional outreach to community stakeholders as explained in the attached July 31,
2017 letter from ARC to NDEP.

On July 14, 2017, NDEP received a letter from landowner Singatse Peak Services, expressing support for
the NPL Deferral approach.

In addition to periodic briefings with Lyon County Manager Jeffrey Page and Yerington City Manager Dan
Newell, NDEP briefed and the Yerington City Council on June 12, 2017 and the Lyon County Board of
County Commissioners on June 15, 2017 on the deferral evaluation process. No concerns or objections
regarding deferral were expressed at either meeting. NDEP is in discussion with County and City staff
regarding a resolution from these respective bodies regarding deferral.

Conclusion

NDEP recognizes and appreciates EPA’s collaborative approach to evaluating NPL deferral at the Site.
NDEP is also in receipt of EPA’s July 27, 2017 review comments on the IAOC and associated Statements
of Work. Among other technical concerns, EPA indicates it has several concerns related to Remedy
Selection, CERCLA Protectiveness and Tribal Participation. In general, NDEP acknowledges EPA’s
perspective and interpretation on these matters. NDEP plans to consider all these comments seriously.
However, NDEP’s initial review concludes that none of the expressed concerns indicate that the IAOC
violates threshold deferral requirements included in CERCLA §105(h) or EPA’s May 1995 Guidance on
Deferral of NPL Listing Determinations while States Oversee Response Actions. Therefore, we request
that EPA make a determination to defer the Site from the NPL and enter into a Deferral Agreement with
NDEP.
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In closing, and in recognition of the substantial resources dedicated by all parties to evaluating the
deferral path, NDEP requests a written response from EPA on the status of its determination this request

for deferral by August 31, 2017.

cc: Bradley Crowell, Nevada Department of Conservation and Natural Resources
Brian Amme, Bureau of Land Management
Laurie A. Thom, Yerington Paiute Tribe
Amber Torres, Walker River Paiute Tribe
Jeffrey Page, Lyon County
Dan Newell, City of Yerington
Tom Patton, Singatse Peak Services
Patricia Gallery, Atlantic Richfield

Attachment: July 31, 2017 letter from Atlantic Richfield

ED_001725B_00006836-00006



